STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Petiti oner,
Case No. 00-1421

VS.

COOL SCHOOL, INC., d/b/a
ANTO NETTE GARRI TY,

Respondent .

N N N N N N N N N N N N

RECOMVENDED ORDER

Foll owi ng notice to all parties, Don W Davis,
Adm ni strative Law Judge for the Division of Adm nistrative
Hearings, held a final hearing in the above-styled case on
Thur sday, January 11, 2001, in Jacksonville, Duval County,
Fl ori da.

APPEARANCES

For Petitioner: Robin Wipple-Hunter, Esquire
Departnment of Children and
Fam |y Services
5920 Arlington Expressway
Jacksonville, Florida 32231-0083

For Respondent: No Appearance

STATEMENT OF THE | SSUE

The issue to be resolved in this proceeding is whether
Respondent, as a child day-care facility operator, commtted

the violations of Florida Statutes and Florida Adm nistrative



Code, as alleged in the Adm nistrative Conplaint, of failing
to submt background screening docunents within ten days of
enpl oynent of seven staff enpl oyees.

PRELI M NARY STATEMENT

Respondent, a child day-care facility operator licensed
by the Departnment of Children and Fam |y Services
(Departnent), was the subject of an Adm nistrative Conpl aint
filed by the Departnment on March 9, 2000. The Adm nistrative
Conpl ai nt all eged that Respondent's facility was in violation
of certain provisions of Chapter 435, Florida Statutes, and
Chapter 65-C, Florida Adm nistrative Code, by failing to
submt enpl oyee background screening information within ten
days of enpl oynent.

Respondent tinely sought an adm nistrative proceeding to
contest the violations, pursuant to Section 120.57, Florida
Statutes, and the dispute was transferred to the Division of
Adm ni strative Hearings.

At the final hearing, the Departnent presented one
witness and three exhibits. Respondent failed to appear at
the final hearing and no evidence was presented on her behal f.
O ficial recognition was taken of Sections 402.305(2),

402. 310, 435.04, and 435.05, Florida Statutes; Rule 22.006
(5)(e), Florida Adm nistrative Code; and Respondent's response

to the undersigned's Order of Pre-hearing Instructions.



No transcript was provided. The Departnent's counsel
subm tted a Proposed Recommended Order which has been revi ewed
and utilized in preparation of this reconmmended order.
Respondent did not submt a recommended order.

FI NDI NGS OF FACT

1. Cool School is a licensed day care facility licensed
by the Departnent of Children and Fam |y Services.
2. On or about March 1, 2000, the Departnent received a

conplaint, inter alia, that required background screening

docunments had not been submtted on sone enpl oyees.

3. Pursuant to this conplaint, Susan Kipen, Famly
Services Counselor, Day Care Licensure, of the Departnment,
investigated the matter and further conducted a routine
i nspection of the facility. The investigation and inspection
t ook place on March 1, 2000.

4. During the March 1, 2000, investigation/inspection,
Ki pen di scovered that the facility was out of conpliance in
the areas of Personnel and Record Keeping.

5. After review of personnel files, Kipen discovered
t hat background screeni ng docunents had not been submtted on
seven staff persons within ten days of their enploynment with
the facility, as required by the Departnent.

6. Further, Kipen discovered that none of the files for

t he seven staff persons included form CF/ FSP 5131, Background



Screeni ng and Personnel File Requirements; a formrequired by
the Departnment to be used by day care operators and kept in
enpl oyee files. The files were inconplete and in a state of
di sarray.

7. In her response to the undersigned' s Order of Pre-
hearing Instructions, Respondent admtted that she had failed
to send all background screening within the ten day period for
three enpl oyees: Merry Howard, Christie Sosa, and M chelle
WIIlians.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

9. The Departnent alleges that Respondent shoul d be
subj ected to an adnm nistrative fine of $350 for violations of
section 402. 305, Florida Statutes, and Rul e Chapter 65C-22,
Florida Adm ni strative Code.

10. Section 402.305(2), Florida Statutes, states:

PERSONNEL. —#i ni num standard for child
care personnel shall include m ni mum
requi renents as to:

(a) Good noral character based upon
screening. This screening shall be
conducted as provided in Chapter 435,

using |l evel 2 standards for screening
set forth in that chapter.



11. Wth regard to Level 2 screening standards, Section
435.04(1), Florida Statutes, states:

Al'l enpl oyees in positions designated

by | aw as positions of trust or
responsibility shall be required to
undergo security background investigations
as a condition of enploynent and continued
enpl oyment. For purposes of this
subsection, security background investi -
gations shall include, but not be limted
to, enmploynment history checks,
fingerprinting for all purposes and

checks in this subsection, statew de
crimnal and juvenile records checks

t hrough the Florida Departnent of Law
Enforcenent, and federal crimnal records
checks through Federal Bureau of

| nvestigation, and may include | ocal
crimnal records checks through | ocal

| aw enf orcenment agenci es

12. Section 435.05, Florida Statutes states, in part:

Except as otherw se provided by law, the
following requirenents shall apply to
covered enpl oyees:

(1)(a) Every person enployed in a position
for which enploynment screening is required
must, within 5 working days after starting
to work, submit to the enployer a conplete
set of information necessary to conduct a
screeni ng under this section.

(b) For level 1 screening, the enployer
must submt the information necessary for
screening to the Florida Departnent of Law
Enf orcement within 5 working days after
receiving it. The Florida Departnment of Law

Enforcement will conduct a search of its
records and will respond to the enpl oyer
agency. The enployer will informthe

enpl oyee whet her screening has reveal ed any
di squalifying information.

(c) For level 2 screening, the enpl oyer or
i censing agency nust submt the

i nformati on necessary for screening to the
Fl ori da Departnment of Law Enforcenent



within 5 working days after receiving it.
The Florida Departnment of Law Enforcenent
wi Il conduct a search of its crimnal and
juvenile records and will request that the
Federal Bureau of I|nvestigation conduct a
search of its records for each enpl oyee for
whom t he request is made. The Florida
Departnment of Law Enforcenment will respond
to the enployer or |icensing agency, and
the enpl oyer or licensing agency will
informthe enpl oyee whet her screening has
reveal ed disqualifying information

(d) The person whose background is being
checked nust supply any m ssing crimnal or
ot her necessary information to the enpl oyer
within 30 days after the enpl oyer makes a
request for the information or be subject
to automatic disqualification.

13. Rule Section 65C-22.006(5), Florida Adm nistrative
Code, states in part:

Personnel Records. Records shall be

mai nt ai ned and kept current on all child
care personnel, as defined by s.

402. 302(8), F.S.. . . These shal

i ncl ude:

(a) Position and date of enpl oynent

(e) Level 2 screening information
docunment ed on CF-FSP Form 5131, Apr. 97,
background Screeni ng and Personnel File
Requi renent s.

14. Section 402.310, Florida Statutes, states in part:

(1)(a) The departnent or local licensing
agency may deny, suspend or revoke a

i cense or inpose an admi nistrative fine
not to exceed $100 per violation, per day,
for the violation of any provision of ss.
402. 301-402. 319 or rul es adopted

t hereunder. However, where the violation
coul d or does cause death or serious harm
t he departnent or local |icensing agency
may i npose an adm nistrative fine, not to
exceed $500 per violation per day.



(b) In determning the appropriate
disciplinary action to be taken for a
violation an provided in paragraph (a), the
following factors shall be consi dered:

1. The severity of the violation,

i ncluding the probability of death or
serious harmto the health and safety of
any person will result or has resulted, the
severity of the actual or potential harm
and the extent to which the provisions of
ss. 402.301-402. 319 have been vi ol at ed.

2. Actions taken by the licensee to
correct the violation or to renedy
conpl ai nt s.

3. Any previous violations of the
i censee.

15. Respondent admtted to not submtting background
screening on three of seven naned staff persons. The purpose
of background screening enployees is to elimnate from
enpl oynment in areas of trust those persons found guilty, or
who have pled guilty, or pled nolo contendere to any offense,
as delineated in Section 435.03(2), Florida Statutes.

16. The failure to either submt or tinely submt
background screening information, while not posing an
i nmedi ate threat to the health, safety, and well being of a
child in this case, posed potential harm Respondent's
unl awful practice, if undisciplined, could result in eventual
harmto a child through Respondent's permtting of enploynent

of i nappropriate persons in the facility.



17. Further, the failure to docunent the subm ssion of
background screening informati on necessarily hinders the
i censing agency from being able to determ ne the progress, if
any, a facility has made in screening its enployees. Under
the circunstances, the admnistrative fine of $350 is
reasonabl e.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record, and the candor and
demeanor of the witness, it is recommended that a Final Order
be entered confirm ng the inposition of an adm nistrative fine
agai nst Respondent in the anount of $350.

DONE AND ENTERED this 23rd day of January, 2001, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 23rd day of January, 2001.



COPI ES FURNI SHED

Robi n Whi ppl e- Hunter, Esquire
Departnment of Children and

Fam |y Services
5920 Arlington Expressway
Jacksonville, Florida 32231-0083

Antoi nette Garrity

c/ o Cool School, Inc.

57 Col l ege Drive

Orange Park, Florida 32065

Virginia A. Daire, Agency Clerk
Departnment of Children and
Fam |y Services
Bui | di ng 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, General Counsel
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.



